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I[. INTRODUCTION

Past conflicts and past injustice have shaped the present controversies of many
countries. The nation states that experienced a colonial past, and the post-war
societies in which large groups of people experienced a traumatic period of
collective deprivation, dispossessions, evictions and displacement, still struggle
with a difficult challenge — the challenge of collective and individual restora-
tion of peace and justice. The ultimate aim is to achieve stability through a
process of reconciliation, but even though there may be a political consensus
about that general goal, the real issue lies in the selection of appropriate tools
and methods to achieve it,

Can procedural law contribute to the goals of reconciliation? Is legal process
such as litigation, which has been traditionally used as the standard and default
method of settling individual disputes, able to address successfully difficult

*  Profesor de la Universidad del Zagreb v presidente del Departamento de Derecho Procesal Civil
de la Facultad de Derecho de la niisma universidad. Doctor en derecho v ciencias sociales de la
Universidad del Zagreb, Investigador invitado en numerosas umiversidades a escala mundial,
Miembro activo de la Asociacion Internacional de Derecho Procesal v de la Asoeiacion Alemana
para ¢l Derecho Procesal Tnternacional.
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problems arising from a systematic and persistent hismry' ofd‘iscriminalion and
oppression which now needs to be remedied and neutrahzeqr C:an members of
disadvantaged groups, such as indigenous people whose basic rlgth to posses-
sion of their native land and homes have been systematically demed: achieve
effective legal protection through conventional court proccedi{lgs:. Sh.uuld
conventional means of litigation be supplemented with special mst.ltuuonal
framework, special procedures or special rules adapted to spccia.l requirements
of litigation stemming from land dispossession and forced displacement of
large groups of people? These difficult questions are the background and the
essential topic of this general report.

The assignment given to the national reporters sought to adt'.ires's an un-
chartered territory of comparative civil procedure. While collective Iltlgat{on
and multi-party civil proceedings started to gain considerable global attention
among scholars in the past decade, very little if any of that disc.ussaon deals
with matters covered in this general report. For comparative civil prof:'cdure,
correction of past injustice to disadvantaged groups was largely a non-issue, a
matter that, if relevant at all, passed under the radar. Conversely, a significant
body of literature produced by scholars, NGOs and international organizati?ns
on [.he issues of restitution of land to indigenous populations and restoration
of housing, land and property rights for members of disadvat:ltaged groups,
generally has little or no relevance for civil procedure. The main pe?rspccm'fes
that are addressed are those of anthropology, governmental policies, mtcrnanr-:-
nal fight against poverty and discrimination, human rights anq s.ncio*ecuno-m:c
studies. Dealing with the way in which these policies affect judicial proceedings
was and still is a rare perspective. ]

Keywords used in this general report were also a part of the assignment
given to the national reporters by the organizers of the Bogota 1APL conference.
They are indicated in the title, and they combine several features an-d aspects
of the topic, which might be of special interest to the Colombiarl audience and
to the South American audience as a whole. Coming from a different part of
the world, 1 would like to start with an explanation of my understanding of
these keywords, in order to facilitate understanding of the structure and com-
position of this general report. .

“Procedural law and pluralism™; conventional civil procedure is the realm of
dispute resolution between supposedly equal rational individuals in t!'n: context
of societies governed by relatively homogeneous rules of Ia\\-"npf':r.anng within
one legal tradition. Moreover, in Aristotelian language, clas§1c civil procedure
is concerned about “commutative justice” (iustitia cammutativa), and not about
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“distributive justice™ (iustitia distributive), not to speak of “corrective justice™
(tustitia correctiva, aequitas). If there is an element of pluralism — such as plu-
ralism of legal perceptions, cultures, traditions and beliefs, ethnic and social
status and economic wealth — this element is generally likely to be intentionally
disregarded by courts and judges, which tend to pretend that all elements but
those strictly specified in applicable legal norms do not exist at all. To that extent,
ceasing to pretend that pluralism of laws, traditions, cultures and beliefs does
not exist and taking it as an element relevant for decision-making in individual
and collective litigation significantly changes the philosophy of civil procedure.

For procedural law, pluralism is a difficult challenge, because it may contest
some of the basic postulates of legal process — the equal rights of the parties
and the strict neutrality towards the litigants. Thus the keyword “due process”
indicated in the subtitle. The underlying dilemma is whether court-based
individual dispute resolution arising from relations which are mdividual, but
connected to public policies of restitution and reconciliation, also known as the
policies of restorative justice, can maintain the fundamental procedural gua-
rantees contained in the notion of due process of law. This dilemma especially
arises if due process guarantees lead to results that are incompatible with the
public policies advocated at the highest political levels,

Finally, the keywords “disadvantaged groups”, “indigenous people™ and
“land dispossession and forced displacement™: all of these notions indicated
in the title serve to narrow down a potentially vast subject, and connect it to
concrete examples in different jurisdictions around the globe. Their unders-
tanding and definition will be explained in the next chapter.

IT. scorE AND METHODOLOGY OF RESEARCH

This report is based on several sources. Written as a general report for the 1A-
PL Colloquium, it is primarily based on the knowledge compiled through the
reporting of several key experts who contributed the national perspectives of
selected jurisdictions. Secondary sources were books, articles and reports of
international organizations written on topics connected to national experiences
with land dispossession and forced displacement (though, as already stated,
they rarely address issues related to private litigation).

According to the Anna Karenina Principle, happy families are all alike — but
every unhappy family is unhappy in its own way. The same applies to unhappy
episodes in which colonizers or war victors dispossessed and displaced large
groups of people. Every such episode would deserve a separate case study.

o
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But the format of this report and limitations of time and space commanded a
selective approach. The national reporters covered only a limited number of
jurisdictions, selected to be illustrations of specific situations from very diffe-

rent areas of the globe. Though partial and limited, 1 hope that this selection
f highlights and contrasts, and that it includes ex-

still gives a good overview o
ical jurisdictions for the main issues covered

periences of some of the most top
in this report.
A few additional words on th

and jurisdictions covered.
Firstly, the national reporters were selected from among experts in civil

procedure, and not from among experts in land dispossession and forced dis-
placement. This was due to the desire to putin the forefront the perspective of
civil litigation, and the analysis of its reaction and transformation when used as
a tool for the high social goals of reconciliation and restoration for past injustice.
Secondly, the reporting had to put the focus on the oldest and the most
complex issues related to the experiences of indigenous people who suffered
from the most intense and long-lasting denial of rights and deprivation of es-
sentials such as land and housing, Other disadvantaged groups — though their
experiences could also be very interesting and relevant — were only a secon-
dary and incidental target of research. However, as I come from the region of
the former Yugoslavia which recently experienced collective displacements,
evictions and land/home dispossession, some of that experience is also built
into this report.
And thirdly, as this comparative report was written to be presented to 3
mainly Colombian audience that has much more thorough and detailed knowled-
ge of the local situation than this writer, a conscious decision was made not to
include Colombia and the details already known to that audience, but to present
10 the Colombian audience the experiences from other corners of the globe.
Consequently, in the preparation of this report. eight national reports were

collected. They cover the following jurisdictions:

e criteria for selection of national reporters

_ Australia, by Professor David Bamford (Flinders Law School, Flinders

University, Adelaide);
- Aygentina, by Professors Eduardo Oteiza and Francisco Verbic (Ciencias

Juridicas y Sociales, Universidad Nacional de La Plata);
_ Brazil, by Professor Teresa Arruda Alvim Wambier (Pontificia Universi-

dade Catolica de Sio Paulo).
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Um::-::; b{;l f; I;C:—f;t:;?nr Elisabetta Silvestri (Dipartimento di Giurisprudenza,
\'ers_i :z;‘g:rgt; )I:rofcssnr Magne Strandberg (Der juridiske fakultet, Uni-
Cat(;lli):: l:l‘L?‘Pz:S ﬁi?;:a()ihristian Alex Delgado Suarez (Pontificia Universidad
.\ln;ct:\l’s ;Tz:t:\lfr: :)‘{f:::: )?::;"}' Maleshin (Department of Law, Lomonosoy
Pru;e?i(::':xlll I&::fi: :\z-ifir;?ﬁzfiﬁ;:‘rank (Lecturer at the Department of

: 0y w4 44 and austra}ja) lt l f
tive. M : i 1 1S by nOo means EX!‘IHUS
¢ " - .
- ‘ ¥ : ; RDI!IE ’ 5 b 'y e l'll[f‘.‘d SIaIL’S\
; I LY 18 l'(‘.‘])ﬁl T was not to bE = ‘h v 0
; g - : S (4] 15 10 I'CS[U‘I'C Ll.\“:l(-e th
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1. Indi i
digpmsessii‘n:u: ai'-nd o‘ihj*.r disadvantaged groups that suffered from land
Spos nd forced displacement (thei niti
. . ir definition lati 3
e and relation to the
2. Legal ‘ork ti ich di
e lie framework and context in which dispossessions and evictions took
Ao I_past. :lr'ul r!w current situation (including legal framework) which
; < fsdinr .restltum.m of property/possessions that were taken away;
: rls i . . - . 35,
J Spad IlLt:mn f:r current restitution claims, with a special emphasis on the
abour between rthe bodies judici b
s of the judicial and executi
e bodies : exceutive branches
gove ment, and on the specialization of such bodies for particular claims
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4. Derails of nati judici
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cases regarding restitution claims; } e
5. Role and influence of internati
3 and influence of international law sources and international tribunals;
Al
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6. Nature of rights that indigenous populations and other members of di-
sadvantaged groups had over land; and . .

7. Effectiveness and fairness of the available restitution proce.d ures, inclu-
ding the assessment of their use, availability of adequate remedies, length of
proLcedings and access to courts and other tribunals.

The national reporters were also invited to give their personal opinion a.nd
to evaluate the present situation and possible future de\'elupn.lents regardlng:‘
claims arising from land dispossession, evictions and forced displacements o
large groups of indigenous populations.

I11l. INDIGENOUS AND DISADVANTAGED GROUPS
INCLUDED IN THIS REPORT AND THE HISTORICAL

AND LEGAL BACKGROUND OF THEIR DISPOSSESSION
AND DISPLACEMENT

d. GENERAL REMARKS

The history of modern industrial societies rests at least pa’rtl_\‘ on Iarge‘—scale
evictions. As argued by Fay and James, land dispt)ssessir?n is one of the issues
central to the creation of modern capitalism”. It was a feature that accompa-
nied colonial expansion, and in many instances it facilitated the conversion of
old forms of collective use and possession of land to new forms'of I:fnd use
based on private ownership and market economy. However, the historical pe-
riods, forms and circumstances of land dispossession cannot be -red uced to the
common denominator of a colonial past. Large-scale dispussess:(.ms h.appe.ned
under socialist rule in the countries of the Eastern Bloc, and big migrations
and forced displacements of large groups of pcc_)ple also aczco'mpame_d ?ast
and present wars and armed conflicts. Dispnssesmur}s'and. evictions, this tlrfl_e
on other grounds, continued in the period of transition in post-Communist
countries, up to the present day. _

A full list of countries and territories deserving of attention from the pers-
pective of the topic of this report would be a long one, ana.! would nee'd cuns[gnt
updating. One of the relatively new surveys of the most important internatio-

1 Cfr. Fay, DErick and ] aMes DEBORAY (eds. ). " The raghts and wrongs of Land Restitution. Restor-
g What Was Ours ", Routledge-Cavendish, Oxom, zo0g. p. 1
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nal, regional and national standards and judicial decisions addressing actual
problems of land and property restitution related to refugees and displaced
persons, published by the executive director of one of the most important glo-
bal NGOs for issues of housing rights and evictions (COHRE)?, lists documents
relating to about fifty countries and rerritories. Still non-exhaustive, here is the
alphabetic list thar may be compiled from that and other sources: Abkhazia,
Afghanistan, Albania, Algeria, Angola, Armenia, Azerbaijan, Bhutan, Bosnia
and Herzegovina, Bulgaria, Burundi, Cambodia, Colombia, DR Congo, Croa-
tia, Cyprus, Czech Republic, East Timor, Estonia, Georgia, Germany, India,
Iran, Iraq, Israel, Kosovo, Kuwait, Liberia, Lithuania, Mexico, Middle East,
Mozambique, Myanmar (Burma), Near East, Nepal, Palestine, Poland, Peru,
Romania, Russian Federation, Rwanda, South Africa, Sudan, Syria, Tajikistan,
Turkey, Uganda, Vietnam, former Yugoslavia and Zambia.

The specific instances of dispossession and restitution efforts included in
this report are much less numerous and partly refer to best practices in dealing
with past injustice that have proved to be sufficiently effective in raising any
need for international human rights attention and intervention.

b. AUSTRALIA

Dealing with the indigenous population in Australia is perhaps the best example
of a comprehensive and effective policy of restitution, which has been so suc-
cessful that very little international monitorin gand engagement is needed today.

The indigenous groups in Australia refer today to two distinct groups —
the Aboriginal population of mainland Australia and Tasmania, and the Thrres
Strait Islanders of the group of islands in and around the strait that separates
Papua New Guinea from Australia®. The definition of these two groups as in-
digenous peoples was adopted by the government in the 1980s?, and was later

(Y

Cfr. LECKIE, SCoTT (ed.). “Housing, Land, und Property Reststution Rights of Refugees and Dis-
placed Persons. Laws, Gases, and Materials”. Cambridge, 2007. Cfr. see also: LECKIE. ScoT
and HUGGINS, CHRis. “"Conflrct and Housmg, Land and Property Rights. A handbook o fisues,
Framemorks, and Solutions", Cambridge U mversity Press, 2011,

Cfr. BAMFORD, DAVID, National Report Australia. (NR Australia), ar 1, Pt

4 Cfr. GARDINER-GARDEN. * The Defimition of Aboriginality: Research Note 18", 2000-07 (2000)

Parliament of Australia, zo00, 2. In: BAMFORD, DAV, Natonal Report Australia. (NKR Australia),
atl, p. 1, fhidem
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recognized by the case law of the highest courts®. As of 2011, these indigenous
groups make up approximately three per cent (or about 669,000 people) of the
national population.

The history of dispossession and displacement of Australian indigenous
populations ranges back to the beginnings of permanent white occupation in
1788. Indigenous people were effectively driven from most of their lands by
white settlers. The colonial governments played an ambiguous role, partly
allowing violent conflicts and massacres of indigenous people, partly adopting
formal policies of “protecting” them by imposing a “protectorate” system in
which government officials were appointed as guardians and controllers of
indigenous groups, which were displaced to government land assigned as re-
serves, where they were subject to near total control”.

As argued by Professor Bamford:

The combination of social Darwinism and racial theories led to widespread belief
by the early years of the twentieth century that full descent indigenous peoples
were not going to suryive and that a grow ing population of mixed descent people
needed to be separated from them so that they could benefit from the benefits of
‘civilisation®. This history of the forced displacement of these children from their
parents continued up until the 19bos with devastating consequences for many

families and children?,

The legal basis for dispossession of indigenous populations was the prevailing
common law principle that colonized land was terra nullius —mobody’s property
or uninhabited land. Once an uninhabited country is discovered and settled
by English subjects, English laws are immediately in force there®. But, as des-
cribed in the next chapter (see infia at 1V.b), in the last fifty vears the courts in
Australia came to recognize native rights even at the cost of abandoning well-
established principles of common law.

Cfr. Mabn e Queensland (o, 2), High Courr af Australia (rgy2) 175 Commonwealth Law Re-
ports 1, 70 (Brennan 1)

b (G 19097 starement of the Hluman Rights and Equal Opportunity Commission), s BANIFORL,
Dwin. Nattanal Reporr Australta. (SR Australia), at i p. 2

L]

< Ihdem.
§  Acvordime to Walliwm Wackstone in his 17065 Commmenraries on the Lamyaf England.
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C. NORWAY

Another example of successful dealing with the past may be found in Norway
Il'.l that country, the officially recognized indigenous grt;up that suffered frur-r;
d:spf}ssessum.in the. past is the Sami populution, an indigenous group of Finno-
Ugric people inhabiting the Arctic area. They are the northernmost indigenous
pt?{lplc of Europe and the world. In Norway, Sami mostly inhabit the arca. ui’
Flnnmark.in the north of the country. Another similar gl:uup, but not officia-
lly recognized as indigenous, are the Kvens —a people of Finnish descent in
northern Norway", |

The exact Sami population is not precisely known, but in Norway they
make up about 50,000 to H5,000 people, which is roughly one per cent of the
total population of Norway today. ;

The history of the relationship between the Sami population and the rest
of the Norwegian population is described by Magne Strandberg as “highi\'
cn'mplex“'“. Official Norwegian policies from the 1850s on encouraged a5Ei-
m}lation of the Sami population. This was accompam:ed by the dispusscsq‘i;)n
of parts of Sami land by Norwegian authorities and N-or'\\’egian sertlcr:;'.. In
particular, fn the period 1goo-1940, Norway invested considerable money and
effort to wipe out Sami culture.'’ The situation started to change only since
the rgyos and 198os, and ever since Sami identity has been recmmi?c;d and
their right to land affirmed. . il

d. SOUTH AFRICA

In South Africa, indigenous groups include various ethnic nomadic tribes
that originated within South Africa, such as the Khoe-San tribe and other trihe-s
thatare governed by customary law. Although there is still no clarity about t.ht'
t_?:xat:*t definition of indigenous groups, this notion mainly refers to black people
indigenous to South Africa, to those who nourish traditional tribal leadership

0 Gfi, STRANDBERG, MAGNE, Natowal Report Normway. (NR Norway), i L p. 1
ta Op ol acl, p 2.
v Cfr, fhwdem
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and had traditional tribal structures.”* In this sense, the indigenous popula-
tion makes up a bit over one per cent of the total number of South Africans'.

However, due to the policies of apartheid, the notion of disadvantaged
groups in South Africa used to be broader, as the non-white population among
the 54 million people of South African made up the vast majority of South
African citizens. According to 2014 statistics, the population of South Africa is
80.2 per cent black, 8.8 per cent coloured, 2.5 per cent Indian and Asian, and
8.4 per cent white. Legally, all of those who have been discriminated against
by past discrimination laws are considered to belong to disadvantaged groups
which in principle have a right to restitution of land ™,

Historically, until 1994, when South Africa became a constitutional demo-
cracy, policies of racial segregation of various ethnic groups (also known as
apartheid) were in force. Beginning in 1913, black people were prevented by
legislation from owning land'3, People of different races were segregated, i.c.
they were required to live in different areas and communities. If the apartheid
government decided to change the designated areas, the members of discrimi-
nated groups were dispossessed of their property'". Various acts enacted during
the era of apartheid applied the principles of segregation, and had impact on
dispossession and displacement of discriminated racial and ethnic groups'?.

12 Cfr. BABOOLAL-FRANK, RASHRI, Natiwonal Report Seuth Africa (NR South Africa), at L, p. 1.

t3 Cfr. Data of the International Work Group for Indigenous Affairs (1WGIA). In: Thidem.

14 Sce Preamble of the Restitution of Land Rights Act 22 of 19g4-

15 Cfr. Krorpirs, HJ, and Pienaar Gl “The Historical Context of Land Reform i South Africa
and Early Policies™, PER 2014 (17) 2 680. In: Jhidem, Cfr, Sce also: Natives' (Black) Land Aet No
27 of 19 June 1913 that prevented black people from being the owners or tenants of land outside
the reserves. Available at: hrtp:// www.sahistory.org.za/ polities-and-society /apartheid-legisla-
tion-1850s-1970s), According to the 1913 Narives’ Land Act, only 8% of land was earmarked
for black occupancy.

1h See to that effect Group Areas Act No 41 of 1g50.

17 See tnter ala: Durban Land Alienation Ordinance, No 14 of 1922 (prohibiting ewnership of
property to Indians in the designated whiteareas); Natives (Urban Areas) Act 21 of 1923 (regu-
lating the number of Africans in the urban areas); Development Trust and Land Act No 18 of
1936 (expanding reserves to 6% of the land in South Africa and authorizing elimination of *Black
Sputs™, i.e. of black-owned land surrounded by white-owned land); Native Trust and Land At
uf 1936 (formalizing the segregation of white urhan areas and black rural areas); Bantu Authori-
ties Act 68 of 1951 (prohibiting permanently the black population from residing in urban white
areas); Prevention of Hlegal Squatting Act No 52 of 14951 (on the forced removal of squatring
communities); Natives Resettlement Aer No 1 of 1954 (authorizing police o “remove Africans
from any ares within and nexr to the magisterial distriet of Johannesburg”), Bantu Homelands

=
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€. BRAZIL

The Brazilian indigenous population comprises, according to official data,
305 different indigenous ethme groups that speak over 274 different languages
(in addition, 17.5% of indigenous people do not speak Portuguese as their
official language)'®. In total, the number of indigenous people is according to
official statistics about 900,000, which is about one-half per cent (0.47%) of
the national population. Some of the indigenous people living in the Brazilian
Amazon are even today almost totally isolated from the rest of the country,
and their number and customs are largely undetermined and therefore not
included in statistical surveys.

"The indigenous population was systematically dispossessed of their land
since the beginning of the Portuguese colonization of Brazil. During the co-
lonization period, Portugal actually declared war on some indigenous groups.
In that period, over 2 million people were killed, and many were subject to
conditions similar 1o slavery. Later, the main policy of the government was
to “integrate” indigenous people into “civilization”, which effectively meant
motivating them to abandon their traditions and customs, which were regarded
as primitive'. The Brazilian Civil Code*® mirrored this attitude by providing
that native South Americans were “relatively incompetent™ to perform civil acts
(conclude contracts, ete.) until they had adapted to the country’s civilization®'.

In addition to indigenous populations, there are two other disadvantaged
groups that were involved in controversies regarding dispossession and forced
evictions. One is composed of small rural producers who became landless due to
the expansion of large farms in the second half of the twentieth century. Their
loss of land ownership generated a socio-political movement MST (Mozimento
dos Trabalhadores Rurais Sem Terra — Movement of Landless Rural Workers),

Citizens Act of rg7o (disqualifying the black pupulation from obraiming South African nation-
ality); Black (Urban Areas) Amendment Act No g7 of 1978 (introducing a gu-vear lease so that
full ownership could not be acquired),

18 Cfr. WAMBIR, TERESA ARRUDA ALNIAL Narional Report Brazil (NR Brazil), Cfi. Sec also: hutp://
www.funai.gov.br/index.php/indios-no-brasil/quem-sao.

19 Cfr. Thderm, at n.

20 Federal Law no. 3.071 of 1 January 1916,

2t Cfr. WAMBIER, TERESA ARRUDA ALVINL Navtonal Report Brazil (SR Brazil), Op, . Aceording
to the 1830 Law of Lands, lands in Brazil could only be occupied by those who hought them
or who received the king's authorization. Furthermore, by the same law, all lands became the
property of the State. which could sell them by auetion

233



234

' ] ng. .
Procedural law ind pluratism, disadvantaged groups of people und an approach to figalion siemmng

which promotes land reforms. Another group is made oI: urb.un homeless pmphj
who. due to economic difficulties and unemployment, live in squatter cam;?.s‘
and shanty towns, which are irregular and l:Lrg'f:lgjr i_llcgal aszthey occupy pu‘blu,
or private property in the cities. According tc)'ofhc:ial data**, about six per u:~r‘1.t
of the population (11.4 million people) live in “subnormal agglomerations™,
under constant threat of being dispossessed.

f., ARGENTINA

The indigenous population in Argentina cum;?riscs about one million mfha;
bitants (953,032 out of 43 million inhabitants in 2.019). It is t:f)mposed of 32
different ethnic groups. According to data .from a nanr..mal regt.s‘ter, there are
1,359 indigenous communities. Similarly as in other I.‘:mn American tzzcmrm'w':si
the indigenous population largely belongs_ to particularly vulnerable s'ocuf
groups that used to be discriminated againstin the past an'd that now experience
problems with adequate housing and land possession®!. I'he ﬁrs:f cstnEgtmz
of Argentina, enacted in 1853, referred to indigenous people as “Indians™ an
promoted their conversion to Catholicism™. . ool 3

Indigenous people make up only a part of -th-t: p:.qulat.mn that lives in ex-
treme poverty (estimated at approximately 2 rmllmn. 1:.1hab1tants o.f ..!\rgenm'sa).
In addition, some sources assess that about 11 mll-hnn'pec‘)ple in Argentma
experience housing problems, and about a half million live in squatter settle-
ments (Fillas miseria)*s,

g. PERU

Peru also has a considerable indigenous population. National statistics for
2009 list 173,000 indigenous men and 159,000 indigenous women. Among the
indigenous tribes, the largest are the Ashdaninkas and J--fgmtru.nff. They a.lso
shnr:: the history of other South American indigenous communities, suffering

22 Cfr. WAMBIER, TERESA ARRL DA ALVIM, National Report Brazil (N Brazil), Thidem. Quoting
data of Brazilian Institute of Geography and Statisties (IHGE). '
23 Cfr. OTEIZA, EBUARDG and VERBIC, FRANCISCO. Natonal Report Argentina, (NR Argentina),
P2
24 SeeArt. 67, para 15, e = | :
25 Cfi. ROLNTK, RAQUEL, report, A/HRC/19/ 53/ Add. 1, 2011, In: OTERZA, EDUARDO and VERBIC,
- T’:Tl axerseo; Navwnal Repery Argentine, (SR Argenting), n. L.
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from dispossession and forced displacement in the past. As remarked by the
national reporter, since the beginning of the Spanish colonization, indigenous
people were systematically annihilated, enslaved or displaced from their lands,
resulting in Peru becoming a completely creale country?",

A significant part of dispossessions and di splacements, in particular related
to communities living in the Peruvian Andes area, were relatively recent, and
relate to the situation of armed conflicts and terrorism between 1985 and 2001,
when, according to Professor Delgado, the displacement of indigenous people
was the only way for them to survive amidst the conflicts between the army
and guerrilla groups like Sendero Luminoso and Tapac Amaru. The result
was massive internal (and partly external) displacement beyond the borders
of their native lands and territories.

After the cessation of armed conflicts, return to indigenous territories was
impeded by the economic policies that gave foreign investors (in particular:
mining and energy companies) broad rights to exploit natural resources in the
indigenous lands.

h. RUSSIA

Russia is one of the most ethnically diverse countries in the world. However,
Russian legislation recognizes as indigenous people only the so-called “nume-
rically small indigenous people”, i.e. ethnic communities that live in territories
traditionally inhabited by their ancestors, maintain a traditional way of life
and have a population of fewer than 50,000 people®’. There are officially 46
such traditional groups, ranging from less than 300 members to more than 40,000
people. In total, these groups comprise 244,000 people in 28 administrative
units, mainly in the north, Siberia and the far east of Russia®*.

The problems of the indigenous populations in Russia have been similar
to the problems experienced by the indigenous communities in Scandinavian
countries. In the tsarist era, the 1822 “Regulation of Indigenous Population”
recognized the indigenous communities and even prohibited Russians from
settling in the territories of indigenous people without the permission of their

26 Cfr. DLLGADO, CHRISTIAN, Natwonal Report Peru, (N& Peru), 11, p, 2

27 Cfr. MALESHIN, DMITRY. National Report Russta. (NR Russia), p 1

28 Cfr. UN Special Rapportewr € Russia, p. 5. Some ethnie communities that formally do not sansfy
the conditions for “small-numbered indigenous peoples™ due ro larger size (e.g. Altai Kezhi in

the Altai Republic) share similar characreristics as recognized indigenous groups,

[T
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leaders, However, indigenous communities still suffered many effects of “colo-
nization, military conflicts, loss of autonomy and lands, and heavy taxation™".
After 1917, the Socialist Revolution brought further traumatic experiences to
indigenous people in Russia:

[Though] Soviet leaders were known to take pride in the diversity of ethnicity and
culture in the Soviet Union ... indigenous peoples’ traditional leadership structu-
res and communities, their religion, customary law and traditional medicine, and
their capacity for self-reliance and economic subsistence built up over hundreds
of years were radically affected by the paternalistic and intrusive management and
control, forced integration, and ‘collectivization’ during communism?“.

The situation of the indigenous peoples did not much improve during Perestro-
yka. On the contrary, as reported by the UN Special Rapporteur James Anaya,
they were in a particularly vulnerable position, as the indigenous communities
“experienced something of an organizational void, lacking the former structure
imposed by the communist government, vet unable to shape or define their
new role in a drastically shifting political and economic atmosphere™. All of
thar led to soaring unemployment, poverty and alcoholism in the indigenous
communities®'.

1. ITALY

As an example of a jurisdiction which currently does not have an indigenous
population, but still has issues with dispossessions and forced evictions, this
report includes information provided by the Italian national reporter Elisabetta
Silvestri. Indeed, as she states “the possibility to identify indigenous Italians
probably ended at the time of Ancient Rome”32. However, Italy has a number
of national minorities, and, particularly in recent times, it has been subject to
massive immigration from North Africa, Eastern Europe and South America.

The issues with land dispossession and forced evictions in Italy do not,
however, arise from a specific position or discrimination of any particular mi-
nority, but happen in respect to all members of disadvantaged groups due to the

2a Thidem

30 Cfr. Un Special Rapporieur (R Russia, Thdem, pp. 5-6:

3v Cfr. Ibidem, p. b.

32 SUNERSTRI, ELISARETTA. Natwon! Report Iraly, (SR Italy), p. 2,

t
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persistent and ongoing econamic erisis. Evictions affect a large number of people,
and this number is growing: while in 2005 there was one evicted family for
every 515 families, in 2014 the official ratio increased to one for every 334. The
cause of eviction in 8¢.3 per cent of cases is non-payment of rent3. The legal
basis of evictions are either ordinary or special summary procedures initiated
by landlords to evict the tenants. To a lesser extent, dispossession and eviction
is based on the provisions regarding expropriation, when the executive autho-
rity exercises its power of eminent domain (espropriazione per pubblica utilita).

In this report, the Italian example will be used as an indicator of problems
that accompany litigation related to large-scale land dispossession and forced
evictions in themselves, unconnected with additional special issues related to
a particular group. Some of these problems triggered the reaction of interna-
tional tribunals, such as the finding of human rights violation by the European
Court of Human Rights.

j. INDIGENOUS AND DISADVANTAGED GROUPS IN OTHER
JURISDICTIONS NOT COVERED IN THIS REPORT

Many other indigenous and disadvantaged groups could and should be inclu-
ded in this report. However, due to limitations of space and time, a narrow
selection had to be made. A future continuation and expansion of this report
may find it necessary to expand the list and examples given herein. Here are
only a few of those examples of indigenous and disadvantaged groups which
have suffered from land dispossession or forced displacement that unfortuna-
tely had to be left out:

- Ancestors of the Inuit who moved to Labrador in the north of Canada
about 1,000 years ago4;

- Arab Bedouin citizens of Israel, inhabitants of the Nagab (Negev) Desert,
who have inhabited this territory since the seventh century?3;

33 Cfr. SUNERSTRI, ELISABETTA. Natwmal Report taly, (N® Traly). Op, ¢t at vil,

34 Cfr. PLaice, EVIE. “fdentity politrcs and the Canadian land claims process i Labrador", in Fay,
DERICK and JAMES, DEBORAH (eds.). The Rights and Wrongc of Land Restitution. Restorie What
IWas Ours, Rouledge-Cavendish, Oxon, 2004, pp. 67-84.

35 Cfr. ApsLAn-Legal Center for Aarab Minonity Rights in Irsael. "Demulition and Eviticion of
Bedowin Citizens of lsrael in the Nagob (Neger )-The Prawer plan”, 2013,
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_ Native Americans in the United States, who still cause anger by their land
claims, and invoke “reservations about reservations”3%

_Tribal farmers in Andhra Pradesh, India whose land was subject to forced
acquisition for special economic zones?’; g

_ Rardmuri and other indigenous ethnic groups in northern Mexico, in
particular in the Sierra Tarahumara in the state of Chihuahua®; e, &

- Populations belonging to at least three waves of historic migrations in
Fast Timor with overlapping claims to land titles and possession’’;

_Victims of complicated housing and property issues relating to the Geor-
gian-Ossetian conflict’;

- Rohingya people and other internally displaced persons and refugees from
Burma (Myanmar) whose land was confiscated by Tatmadaw (the Army)*';

- Complicated post-communist processes of denationalization of the proper-
tv confiscated or nationalized in past times, but also processes of privatization
which negatively affected segments of underprivileged populations and thc?r
traditional use of land and natural resources, (c.g. Roma and Rudari ethnic
minorities in Romania)**; and

36 Cfr. BLANCKE, BRIAN, "Il never give in to the indians": Opposition to restitution in New York
Srate”, in FAy, DERICK and JAMES, DEBORAH (eds.). The Rights and Wyongs of Land Restiution.
Restoring What Was Ours, Rouledge-Cavendish, Oxon, 2000, P. 233.

37 Cfr. RAMACHANDRATAH, C. and VENKATESWARLU, A “Dispossessing and the poor from lands: Land
Laws and Administration in Andhra Pradesh, India ", Report Submitted to the IS Academy Land
Governance at Utrecht University, The Netherlands, zo11.

38 Cfr. ALCALDE, HORACIO ALMANZA, “Lend Dispassession and Juridical Land Disputes of lmhgeu.ous
Peoples in Nosthen Mexico; A Structural Domination Approach”, diss. (University of East Anglia),
2014. On the situation in Mexico: Cfr. TIEDJE, KRISTINA, *;Qué sucede con PROCEDE? The end
of land restitution in rural Mexaco ™, in Fay, DERICK and JAMEs, DEBORAH (eds.). The Rights and
!Il-’mngs of Land Restiiution, Restorung What Was Ours, Rouledge-Cavendish, Oxon, 2004.

39 Cfr. DU PLESSIS, ). “Slow Start on a Long Jowrney: Land Restiution ysues i East Timor, 196G~
2001 ", in: Housing and Property Restitution Rights of Refugees and Displaced Persons-Nolume 1,
New Yark: Transnational Publishers, 2003,

so Cfr. Leckig, Scort, “Housimg, Land, and Property Restitution Issues in the Context of Return ta
vnd Within Genrgra: An International Legal Perspeetive”, UNHCR, July, 1998,

41 Cfr. courr. Country Report. “Displacement and Dispossession. Forced Migration and Land Rights
it Burma ", Centre on Housing Rights and Eviction (CONRE), Geneva, 2007.

42 Cfr. DORONDEL, STEFAN. “They should be killed"': Forest reststution, ethmic groups and pm‘rr.mdge
i past-socralist Rumanta ™, in FAY, DERICK and James, DEBORAL (eds. ) The Ruights and 1Wrongs
ol Land Restitution. Restoring What Was Ours, Rouledge-Cavendish, Oxon, 2009.
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- People displaced due to continuing armed conflicts in many countries of
the world, from Abkhazia and Nagorno Karabakh to Syria and Irag.

IV. ATTEMPTS TO REVERSE OR MITIGATE THE EFFECTS
OF LAND DISPOSSESSIONS AND FORCED DISPLACEMENT:
LEGISLATION AND POLICIES RECOGNIZING INJUSTICE
AND AIMED TO CURE IT

d. GENERAL — TYPOLOGY OF SITUATIONS RELATED
TO LAND DISPOSSESSION AND FORCED EVICTIONS

In present times, many national and international programmes and initiatives
try to reverse the effects of past injustice, recognize violations of rights of the
indigenous and other vulnerable and disadvantaged groups, and grant them
rights to land and homes, making restitution and compensating where possible.
Some international organizations, such as UNHCR and 110, and international
NGOs, like COHRE, have contributed greatly to the recognition of the land and
housing rights violations throughout the world and the need to remedy them.
As situations in different countries and in particular cases may vary greatly, at
least four different types of model situations can be distinguished.

The first type related to land dispossession and forced evictions deals with
rights of indigenous people who were dispossessed mainly during the periods
of colonization. In post-colonial times, the rights of such indigenous popula-
tions (including specific rights connected to their tradition and culture) are
being recognized, and their past violations are being addressed by a series of
economic, political and legal measures. This type of situation (which I will
call past-colonsal restitution) can be of older origin (e.g. dispossession of the
Australian Aboriginal population), or may stretch to relatively newer times,
where it is mixed with other elements (e.g. apartheid in South Africa and its
effects on the land rights not only of indigenous populations, but also of the
non-white majority),

The second type relates to post-conflict restitution, where dispossessions and
evictions are a by-product of forced displacement in the context of wars or
armed conflicts, sometimes (as in the former Yugoslavia, Georgia, Sudan and
India) coupled with the dissolution of composed states or secessionist agendas.
The background of the conflict is often connected with the ethnic elements,
and disadvantaged groups affected often (but not always) belong to a specific
ethnic minority. After the end of conflicts, as a part of the policies of recon-
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ciliation, programmes of return of rc-fugees and interpally. dlis?laced persons
target some kind of restitution of their land and housing ngft.u. PR
The third type deals with the consequences of the trans m.'m:ft‘l(‘zj >
cialist economies of former Communist countries backtoa cap:tal:.?m. m;tr =
economy based on private property (also regardu'lg' land and .hou::r:g).ue: <
call this‘t.\'pc the transition restitution. In transition cuqnt.ncs, tf e ::?m,jon
dispossession are typically twofold. On the one ham-l, the ub;cc; ?. :l'cd s
are the rights of people whose property was nationalized or con m.a‘t.h e
the times of Communist rule. On the other hand, tl-lere are 1ssur::-,lf :: e
from the general transformation of the past o?\'nershlp structure ov c..:“:;n? -
housing. In the transformation of state o social nwne-rshrp uflt;lyl p;r::] ; njwral
ned property, limitations to restitution bzu;.ed on ic impossibili l_\ e
restitution or public interest create complicated issues of partial re rf :
redress to only some), which creates new disad\'antagcc! groups and a feeling
of injustice among those excluded from full compensation. -t
Finally, the fourth type is that which generally dOC?: not have al ‘ams 1 \
historical iniusticc, conflict or transformation of th.e .socml and political s.;\-sterz%
but occurs as a product of large-scale economic crisis, acceler‘atcd prm.:-..'ssesqea
industrialization and natural disasters (such as global warming and‘f r.ls.smgf. ’
levels). This cluster of situations, which may be labelled as crisis- rr; fne C;*:':n
and housing emergencies, requires a different approach, one that is not :s :
“restitution” in the narrow sense of the word (as ﬁ'lt‘ loss of land and uusmf1
was the result of misfortune or legitimate legal au:tlon). Instead, [hc app;oac
to crisis-driven emergencies requires comprehensive land and housing 1:(:1 orrrff
and efforts to prevent or mitigate the social consequences uf. large.-sc‘.ia e m:c
grations and dispossessions while securing a general human right to adequa
and honourable living conditions and environment. -y o=
In practice, these four model situations may 0\'{:].'lap: for 1~nst:’mc<;, mc»:mt Cm:l
of indigenous populations whose ancestors were dlSpDSSt‘:Shcd. n l"t: ?as o
be involved in armed conflicts which cause further fonl'ced mlgfal!t}rfs, W lt
the causes of the conflict may be connected to underlying ccc_)num_w u'lt?res s
that are forcing industrialization and urbanization of a prcvlnousl‘\ rura are)a
(a scenario not so far from the realities in some South Amcnc.an tcrntgnes;
Or, transition in post-Communist countries can h.e f:oupled wtth armew Ct?l"l
ﬂiéts. dissolution of states and fighting betw een different ctl?nlc’grouph],‘a:;;n
the former Yugoslavia. Indeed, all these variations and combinations m'.; rz ] ¢
issues of reconciliation and land restitution even more complex and difficult.

{lan Uzelac

b. PoLICIES ADDRESSING LAND DISPOSSESSION
IN THE ANALYSED JURISDICTIONS

In Australia, the policies towards the indigenous population gradually changed
in the 1960-1980 period. After dismissal of the first claims for recognition of
communal native title*3, in several parts of Australia the local governments had
attempted to redress dispossession by enacting legislation granting frechold
rights to indigenous peoples*. In 1976 the Aboriginal Land Rights Act (Nor-
thern Territory) enabled granting land rights to the indigenous population,
which today owns about 49 per cent of this area that covers 771,747 square
kilometres#s. This legislation also provided for the accumulation of funds
which would enable indigenous peoples to purchase frechold land on the open
market. The big shift in the legal approach to rights of the indigenous popu-
lation happened in 1992, when the High Court of Australia in the Mabo case

overturned the terra nullius principle, recognizing native title for indigenous

claimants who had maintained an ongoing relationship with the land under

customary law+®. Following that landmark decision, the Native Title Act 1993

was passed, defining how native title may be identified, used and extinguished.

A number of ambiguities regarding native land rights were later resolved by
another leading court decision in 1996 that provided greater opportunity for
indigenous claims to native title¥7,

Policies towards indigenous peoples in Normway started to shift in the 19708,
and developed rapidly from the 1980s, facilitated by a high profiled dispute
in 1979 which brought Sami rights onto the political agenda*®. In 1988 the
Constitution was amended by a provision granting the Sami population their

43 Scein particular the Milurrpin case (1971}, initiated after the government refused to prevent the
use of some traditional land of the Yolgnu people for a bauxite mine in 1963, Cff. See: Bavrorn,
Davin. Nawwonal Report Austraha, Op. city, p. 3,

44 Cfr. thdem, p, 4.

45 Theownership of land (mostly in the form of communal ownership)is controlled by the Central

Land Council, which represents some 24,000 Aboriginals of fifteen different language groups,
Similar legislation has been enacted in other parts of Australia, e.g. in the Srate of South Aus-
tralia in 1981 and in New South Wales in 1983,

46 Mabo v, Queensland n.* 2 (1992) 175 Commonwealth Law Reports 1.

47 Wik Peaples v. Queenstand (19g6) 187 Commonwealth Law Reports 1, Cfy-. See: Basrorp, DA-
VID. National Report Ausiralia, Op, cit,, pp. 34

48 The dispure regarded construction of a hydro-electric power station in Alta. Cfr. STRANDIERG,

MAGNE: Nasonal Report Norway, Op. cir,, n, P2
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came a constitutional democracy™”. In the same year, the Resri'tu tinn of I‘.and
Rights Act was passed, allowing the government 1o '['Jffﬂ.‘ rcstltu.tum or L?mns
pensate natural persons and communities for the fn]u'.sncc of dlspossemu.
caused by discriminatory laws. Other relevant leg:slatﬁmn enacted after' 199.}
include the Prevention of Illegal Eviction from and Un-iawﬁ.}l Occupat@n od
Land Act of 1998 (PIE), dealing with evictions from resndennal. property, an :
the Extension of Security Tenure Act of 1997 (ESTA), governing E\'lctxor?hn.
farmworkers when they work on farm lands®. Hnwever: as sFat‘rfd by Ras t;
Baboolal-Frank, land reform addressing past dispossessions 1s a! mamrn(:’tl :
task”59. A civil society declaration adopted in 2013 by the People’s _;‘\s“ser‘r; y
pointed to the continued existence of “rural geography of apart%'feld ( ;\n-
tustans and white South Africa), and argued that “[n}early twenty years 3 teg
the end of apartheid, the 1913 Natives’ Land Act coptmues to haunt th}c1 botur
African countryside” while the “land qudtis;ion, which was central to the stru-
ainst apartheid, remains unsolved™™.
gglel:gkussi: policies towards indigenous populaticfns de:ve!oped thro?gh
a network of national and local legislative acts, starting with the thrtj.e dr'fl—
mework laws specifically addressing indigenous peopl.e t}fat. \:veTt? enacted in
the 1999-2001 period®’. There was also a series of funding m1tlam:ls tzn-get‘x,ngt
indigenous communities, In 2009, the fe:derfll government adopf;t.. a cor;;.:igs
paper on the sustainable development of :rfdtg'enous peoplcs., z.ic n]mghpo. =
in the 2009-2025 period. Among their objectives these policies also a\rcd.
protection of traditional use of land and natural resources. However, according
to some criticisms, the policies adopted are phrasetd in overly general tc;‘ms,
and the modest funding for their implementation is often spent on problems

57 CIr. BasooLAL-FRANK, RASHRIL Nattonal Report S"uu!h .'Ilfm'ﬂ. Op. m_., pP. 7h%e;::mnl z-:; c:‘f

? the Constitution grants land rights toall people, subjectto implementation in special legislation.

58 Cfr. Ihidem, p. 8.

s Cfr. lbudem, p. 13 K et

::: (::puhl iahcdpbv ihc Institute for Poverty, Land and Agrarian Studies m"\".‘“’ scc_: hftpi z’qf :\: :L
Iplaas.urg.m/ m;w s/ declaration-landracenation-people snm;eml?ly. 0_“ amh\guc.nm. r:t; :;,:,,h,;
Jand restitution programme in South A frica, Cfr. Secz' als.o:‘\\ \l..jl',R. CHERRYL. " Landma A
Land Claims € Land Restitution m South Africa * Ohio University Press, 2008. e

ht “On Guarantees of the Rights of Numerically-small 1!:".“5011“[15 P't‘hplcs_i nfl lthc Rulslsnl:::ﬁ Lc ’; :3‘
tion”, 190a; “On Territories of Traditional Nature Usc u.f the '\um(.'m:? _\~:.n.m ; »l.( )i Gm.-
Peaples of the North, Siberia and the Far East of ti.w Rus.smn chcranugl zoct.. 1::” (i
eral Principles of Organization of Obshchina of I\umc}'lc%'ll)'—smail Indigenous Peoples
North. Siberia and the Far Eastof the Russian Federation™. 2000.
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that have little to do with indigenous issues. While some regions of Russia
are more advanced in the protection of indigenous peoples’ rights (e.g. the
Khanti-Mansiyevski region), in general, the assessment of outside observers
1s that “effective enjoyment of the [indigenous] rights remains precarious in
many if not most situations”*,

For very different types of issues, belonging to crisis-driven land and housing
emergencies described above, /taly uses different policies. On the one hand, a
large number of evictions of people due to non-payment of rent is addressed
by introducing special, a summary procedure (convalida di sfratto) that is sup-
posed to work more effectively than the ordinary one. However, the social edge
of land and housing dispossessions is softened by rules enabling the tenants
to ask for grace periods if they experience “well-substantiated difficulties”. If
the tenant can prove that his failure to satisfy his debt is due to circumstances
for which he cannot be held accountable (no-fault delay, morosita incolpevole),
evictions can be avoided or at least postponed. Such circumstances include job
loss, protracted unemployment, serious medical conditions, etc. The tenants
belonging to economically disadvantaged groups also have access to a special
public fund established in 2013 (Fondo destinato agli inquiline morosi incolpe-

voli) from which they can receive a maximum of €8,000 for payment of rent
arrears and renegotiation of the lease with the landlords. However, according
to Silvestri, it seems that the management of this fund experiences difficulties:

of €83 million, “only the ‘crumbs’ end up in the pockets of individuals under
threat of eviction™®,

V. LITIGATION AS A TOOL FOR CORRECTING PAST INJUSTICE
REGARDING LAND DISPOSSESSION AND FORCED DISPLACEMENT

4. CIVIL COURTS AND THEIR DECISIONS AS CATALYSTS OF CHANGE

The history of changes in the attitude towards dispossession of indigenous
people and other disadvantaged groups in the analysed countries shows that,

6z "“On Guarantees of the Rights of Numerically-small Indigenous Peoples of the Russian Federa-
tion", 199y, “On Territories of Traditional Nature Use of the Numerically-small [ndigenous
Peaples of the North, Siberia and the Far East of the Russian Federation™ 2001; and “On Gen-
eral Principles of Organization of Obshchina of Numerically-small Indigenous Peoples of the
North, Siberia and the Far East of the Russian Federation”, zooo. lhidem, p. 4.

h7 SINESTRL ELISARETUN, Natronal Report taly. Op. cit., p. 7.
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at least in some cases, courts played a decisive role and contributed greatly
to catalysing the social and political developments in favour of recognition
of rights to land, housing and property of the vulnerable parts of the society.
Thereby, big steps were undertaken in the evolution of legal concepts. A good
example is the key decision in the Australian Mabo case, in which the High
Court abandoned well-established common law doctrine and gave precedence
to the demands of modern times and freshly developed international standards:

Whatever the justification advanced in earlier days for refusing to recognize the
rights and interests in land of the indigenous inhabitants of settled colonies, an
unjust and discriminatory doctrine of that kind can no longer be accepted. The
expectations of the international community accord in this respect with the con-
temporary values of the Australian people. ... A common law doctrine founded on
unjust discrimination in the enjoyment of civil and political rights demands recon-
sideration. It is contrary both to international standards and to the fundamental
values of our common law to entrench a discriminatory rule which, because of the
supposed position on the scale of social organization of the indigenous inhabitants
of a settled colony, denies them a right to occupy their traditional lands™.

Similarly, the Norwegian Supreme Court in two cases decided in 2001, according
to Strandberg, contributed to a “shift of paradigm concerning Sami rights to
land” insofar as that they, relying on the oral nature of Sami culture, softened
the criteria for establishing their legal rights to land as a result of consistent and
prolonged use, in comparison to other groups and cultures®. In South Africa,
a Constitutional Court decision found that “the Constitution acknowledges
the originality and distinctiveness of indigenous law as an independent source
of law” and found that “[i]n the result, indigenous law feeds into, nourishes,
fuses with and becomes part of the amalgam of South African law™.

It seems, however, that the level of the courts’ intervention and their con-
rribution to developments regarding rights of disadvantaged groups. varies
greatly from country to country. In general, as one could expect, common

6y (rg9z) 173 Commonwealth Law Reports 1, 42 Cfr. See: BAMFORD, DAviD. Natinnal Report
dustrahia, Op. at,, avIv.

65 Cfr. Norsk Retsidende 2001/769 and zoot/ 1220, in: STANDBERG, MAGNE, A ational Report
Normway, Op. cit., p. 3.

06 Alexcor Ltd and Anather v, Richtersveld Communty wrd Others, 2003 (12) BCLR 1301 (ce). Ba-
ROOT AL-FRANK, RASHRL Nauonal Repori South Africa Op. it py
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!aw. Jm:isc'iictions have had courts more active in policy-shaping than civil law
]LEI'ISI]IC[.IOHS. The composition of national courts '.1;1(] the openness of the
hlgh-e'st instances to reforms also play an important role, as conservative and
traditionalist supreme and constitutional courts are less likely to adopt new
trends and set the pace for new policies. - i

In rece.nt times, trends may be changing, at least in some places. Partly
under the influence of international law and the cases of international tribu-
nals, some highest courts in the civil law countries also take a more activist
and progressive stance. For instance, following the practice of the ICHR?7, the
Ft?deral Sulpreme Court of Argentina issued in the cases Eben Ezer, ,Qam I;ame
Napocna .\«':n‘rigah and Mapuche *Las Huaytekas' decisions in favm; r of indige-
nous cornmumties, affirming their collective (communal) rights over particular
territories that arise from their special relationship with native land that forms
a part of their cultural identity®”

b. SPECIAL COURT STRUCTURES AND PROCEEDINGS

Thct"e are good reasons to establish special bodies and procedures, adjusted to
S[{cC!ﬁC legal, cultural, anthropologic and linguistic demands of cases dealin
w!th specific land and other rights of indigenous communities. Yet, only somi
of the analysed jurisdictions actually have such bodies and proccd;.lres'

A gm.)d example of a relatively high level of adjustment to particulal" needs
of land rights cases can be found in Australia. Under the Native Title Act of
1993, 2 special Native Title division designated for determination of native title
clairlns was established in the Federal Court. The same Act also established a
Native Title Registrar and the National Native T'itle Tribunal. While the former
helps irf filtering the cases®, the latter assists the court and mediates the claims
.*\I?ngmde the judicial bodies, special administrative bodies exist in the federai
units (e.g. the Aboriginal Land Commissioner in the Northern Territory, or
Minister of Lands in New South Wales) which make initial detcrminarit;r; of

by See more mnfiu, at c,

H8 FS(‘J,_C«mumn’ad Indigena Eben Ezer v. Provingia de Salia Sentencia, 2008; Comuntdad Qom P
tae Navogoh v. Provincia Formpsa, 2015; Comumdad Mapuche ‘Las H ua]"rrl'm' upininno:;' tlu"
_i.rm.rm:_\' General of 24 February 2015, Cfr. See: OTEIZA, EDUARDOD an‘d \r'l'lt‘ll'[( FIH\’(.I‘ .“-
National Report Argentina. Op. cit., pp. 6-8. a e

iy The rask of the Registrar is to consider whether application meets the 12 conditions I
NTA hefore entering the claim in the Regster of Nanve Title l';lair;aa. ol
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land claims™. Their decisions may be subject to appeal before judicial bodies,
such as the Land and Environment Court. The registration of native title clai-ms
gives the right to indigenous claimants to be notified and consult'ed regarding
any applications to mine or conduct mineral exploration on the disputed land.
Moreover, the native title claims are publicly advertised, and any person wl?o
may be affected by the claim can apply to become a party and participate in
the proceedings within three months. The cases are usually first referred to
mediation. If a settlement is reached among all parties, the Federal Court v.v:ll
make a consent determination. Otherwise, the case is scheduled for hearing
and further determination. That part of the process is also specially adjusted
to indigenous participation. As remarked by David Bamford:

The Federal Court has developed a range of procedures for hearing native tit-
le cases which attempt to address to some degree the cross-cultural and other
difficulties thar arise. ... Aboriginal history is oral and courts have traditionally
privileged written tradition. [Today, much] of the evidence in natli\-'c title cases,
involves historical and anthropological experts as well as that of indigenous elders
recounting the oral history of the claimants”".

Since constitutional changes in 2004, some specialized court structures .also
exist in Brazil, with jurisdiction limited to agrarian issues. The specialized
Agrarian Courts are currently part of 11 of 27 State Courts of Appeal, and 2 of
5 Regional Federal Appellate Courts™. They decide, among others, possessory
class actions and land reform-related expropriation actions. As to Spt:i.::lallzed
procedures, it may be noted that in the process of demarcation oi'indlgenr?us
land (which is essentially of an administrative nature) lhe.facts-rclated to. in-
digenous occupancy have to be established by anthropologists \..\-':th .S.C(:l‘t:dlt‘cd
qualifications, assisted by “complementary studies of ethno-historical, socio-

70 Cfr. BAMFORD, DavID, Nuttonal Report Australia. Op. cit., PP 4-5. In June 2013, there T&'cre
28,019 claims to government land awaiting determination, with the oldest having been com-
menced in 1984 (/brdem).

71 BAMFORD, DAVID, Nateonal Report Austratia, Ihidem, p. b. . :

72 Cfr. See: WAMBIER, TERESA ARRUDA ALVIM. Natioial Report Hm_:;{. Op. .‘rr.. qunurgthcl:\a-
rional Council for Judiciary (CNJ); see http:/ /www.cnj.jus.br/ noticias/ cnj/ 61 1 58-0onze-1)s-¢-
dais-tris-possuem-varas-especializadas-em-GuUestocs-ag rarias,
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logical, legal, cartographic and environmental nature as well as land surveys,
if necessary for the delimitation™73,

Peru does not have specialized tribunals for land rights of disadvantaged
people, but every indigenous community has its Justice of the Peace (Fuzgados
de Paz) who is competent to resolve matters involving rights of indigenous
groups’,

Since September 2014, Norway also has one specialized court which is
relevant for land rights of the indigenous population. It is the Finnmark Land
Tribunal, established under the Finnmark Act. This court has jurisdiction for
disputes regarding rights to native Sami land that remain after the investigations
and determinations of the Finnmark Commission. This court is composed of
a chairman, a vice-chairman, three members and two deputy members. They
are judges of high standing (fulfilling criteria for Supreme Court judges) who
carry out their work for the Land Tribunal on a part-time basis. The court has
its seat in "Tromse, but the hearings may take place at any convenient location
in Finnmark. Its decisions may be appealed directly to the Supreme Court.
As this is a new court, there have been no leading cases yet. But, some special
procedural rules are to be found in the Finnmark Act. For instance, any person
who claims a right to land may initiate litigation at the Land Tribunal within
one-and-a-half years after publication of the Finnmark Commission Report
if he or she is not satisfied by its findings. The Tribunal has the obligation to
consider ex officio information contained in that report.

South Africa also has bodies dealing with claims of land dispossession and
displacement: the Land Claims Commission and the Land Claims Court. The
latter, established in 19935, has the same status as High Courts. It is competent
for claims arising from the Restitution of Land Rights Act of 1994 and other
claims related to land reform and restitution for people and communities who
had been dispossessed due to the 1913 apartheid legislation.

It may be worth noting that one of the first specialized land courts for in-
digenous matters was established in 1865 in New Zealand — the Native Land
Court (which was later renamed the Maori Land Court). Although it has con-
tinued to exist to the present day, its original function was opposite to the cu-
rrent policies of courts specialized for indigenous people. Established under

73 WAMBIER, TERESA ARRUDA AWVIM. Nattonal Report Brazil. Op, cut,, citing Decree no. 1.775 of
8 January 19g6.

74 Cfr. DELGADO, CHRISTIAN, Natwwal Repore Pera. Op. i, p. 3.
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and autonomy and the right to free, prior, and informed const:nt"*. Though. the
Declaration was a non-binding instrument, it initially gave rise to reservations
of some important UN members with significant indigenous populations, like
the Us, Canada, New Zealand and Australia, which all subsequently changed
their views and endorsed the Declaration®. . . ‘
As regards litigation and other forms of court protection of md:genuus.
rights, Article 27 of the UN Declaration proclai_ms the obligation u_f th-e states
to establish and implement, in conjunction with the concerned md'zgenmm
peoples, “a fair, independent, impartial, apen.mw' transparent process, giving d;ttr.’
recognition to indigenous peoples’ laws, traditions, customs and lmuf tenure ;}1 -
tems, to recognize and adjudicate the rights of indigenous peoples pertaining to their
lands, territories and resources, including those which were rmdu_wmi!{y owned or
othermise occupied or used”. Tt seems that the Declaration, which was adao_ptt:d1
only eight years ago, still has not significantly impacted on changf_:s in natfcmlaI
judicial processes, but its potential is significant. In any case, the internat mn.lr
standards set by Article 27 (including transparency, right to recognition o
traditional rights and right to consultation) will govern the assessment uf'thc
national procedures involving forced dispossessions and evictions of indige-
s in the decades to come, '
“““;E: (:::(I:rc general problems related to land dispossession af‘ld forced. evic-
tions of disadvantaged groups, the work of other UN human rights bodies, in
particular those related to rights of refugees and displaced persons, also de‘—
serves mention. The UNHCR has led and co-ordinated efforts au.m:d to protect
refugees, efforts which include projects that supported st.ra'teglc T{:0}11’( litiga-
tion of land issues™. At the normative level, in 2005 the United Nations Sub-

82 For land issues, of particular importance are the provisions of .-\r.t. 10 and .:’{rts. 25;39 ni‘:‘!‘w
UN Declaration. They provide indigenous rights to land such as: right to spmtu?l‘re a:uml.-. ‘m
with the traditionally owned or occupied land; right to control it by way of tra(??tifma‘ t'm;::;
ship; right to respect for indigenous laws, traditipns, u.:usmms u.nd land tcmfre_ sy m.rn:. r,1g o
restitution and other forms of redress for dispossession and dmplam.:ment, right to free, pric
and informed consent regarding use of traditional lands, the pr{?u:cnun of r}‘xe c‘rmmrtmem in
the traditional lands, the prohibition of military activities in indigenous teu.-rm')r:cs; etc. . g

83 See more on the Declaration at: hitps:/ /www. un.org/development/desa/ mdlgcnouspwp es

f declaration-on-the-rights-of-indigenous-peoples.hitm. W U

84 For instance, UNMCR supported a number of legal aid projects !:or the assistance 0 Vn; \:,::.
and internally displaced persons in Croatia. See also UNHCR fJihuc }1cmn:.r:mda l.;n) ull.; _-,rcl'\
Repatriation and the Right to Adequate Housing and r':.\um Conclusion n.” 1a1 — Legal Salety
Issues in thie Conrext of Voluntary Repatriation of Refugees (2004).
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Commission on the Promotion and Protection of Human Rights adopted the
Principles on Housing and Property Restitution for Refugees and Displaced
Persons (Pinheiro Principles). The Principles recognized the right to housing,
land and property restitution as an element of international law, granting toall
refugees and displaced persons the right to restitution of their land and pro-
perty, which they were arbitrarily or unlawfully deprived of, and the right to be
compensated where such restoration is not possible. The Pinheiro Principles
also guarantee proceedings before an independent and impartial body in regard
to restitution claims, and affirm the right to repatriation and restitution on the
basis of programmes carried out in adequate consultations with affected groups
and communities, including women, indigenous peoples and racial and ethnic
minorities’s. Some cases regarding evictions and land dispossession occurred
also before the Human Rights Committee established under Article 28 of the
International Covenant on Civil and Political Rights".

In addition to global international instruments, some regional interna-
tional instruments and case law of regional tribunals also have contributed to
the development of national adjudication of indigenous claims to land. For
instance, the Inter-American Court of Human Rights (ICHR) issued a leading
case regarding rights of the Yakye Ava community in Paraguay™. This case,
alongside other cases such as Suwhoyamaxa® and Xikmok Kisek™. affirmed
the indigenous rights to land, and utilized for that purpose the provisions of
1.0-C169. The jurisprudence of the ICHR influenced significantly some de-
cisions of the national courts. So, for example, the Federal Supreme Court
of Argentina relied on it when adjudicating in the Eben Ezer and Qom Potae
Napocna Navogoh cases*,

In a similar way, but related to broader issues regarding housing and land
rights of disadvantaged groups, the European Court of Human Rights (ECtHR)

85 Sce http://www.unher.org/ 50fg4d849. huml. Cfr, See also: COHRE Country Report, "“Displuce-
ment and dispossesston. Forced Migration an Land Rights in Burnia ™ Op. cin, p. 28.

86 Sce a line of cases against the Czeeh Republic in the 19y3-2001 period; see: LECKIE, SCOTT

(ed.). Housing, Land, and Property Restitution Rights of Refugees and Displaced Persons. Laws,

Cuses, and Marerials, Cambridge, 2007, p. 362-387

I/A Court H.R., Case of the Yakve Axa Indigenous Community v. Paraguay, Tune 17, 2003.

Series Cn." 125, See: hip:/ /www.corteidh,or.cr/does/ casos/articulos/ sericc_125_ing.pdf.

Sawhoyamaxa Indigenous Conmunity v. Paraguay. 29 March zoob. Series C n.” 1460,

80 Xakmok Kisek Indigenous Community. v. Paraguay, 24 August 2010. Series Cn" 2 4.

go. Cfr. OTEZA, EDUARDO and VERBIC, FRANCISCO, National Report Argentina, Op. ity p 7
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has also had an impact on identification of substantive al?d Pm:.:cdura]ﬁprubl‘cmf:
in dealing with the land dispossession and forced eyiction issues in ‘scxcl.'a

countries of the Council of Europe. A long list of these cases llnc!ude .S:'ord:::a
v Italy"', Broniowski v. Poland®®, Brumarescu v. Romania%, Q:Iﬁm v. Turkey :
I’Ei!m';i. Slezik and Slezik v. Slovakia®s, and Ble¢i¢ v. Croatia®®, to name only
some of the more important ones. .

It is hard to draw general conclusions out of an ever-growing num.ber of
cases of international tribunals regarding situations of diverse legal, social and
historical background connected only with the common context of la'.nd amdl
housing rights violation of underprivileged social groups. B-ut itis undlsp.ute'
that international law and the case law of the international judicial fora signi-
ficantly gained in importance when dealing with the cases of large—scale l.:mt:llc
dispossessions and forced evictions. It has :}lsn bec_orne thei Ieadm.g S;Jur(i:: 0
inspiration for the adjudication of many na.uonal tribunals, in particular those
at the highest level of the judicial hierarchies.

gt 36813/97, ECHR 29 July 2004 and 2 March 2006 (Grand Chamber). In the Sm{'d;w E‘m:“ : !:;
F.l:til;l found a violation of Art. 6§ 1 (right toa fair trial) nftl:ue E.urupu.:an l-lurfmnv!hg s : :ul ;
tion on account of the application of Law no. 359/ 1992 which established cnteﬂm f(‘:r l:'a cu n:?f
compensation for expropriation. Italso found a vi :im’t?r? of Art. 1 i:.lf Protocol 1 (right to p.i ;] :
ful enjoyment of possessions) on account of the inability to abtain .cx;.sruprmnun sorlnpcgi 2
“rcason-abl\- related to the value of the property™. As several dozen similar cases h? a r;z’ y be -
referred to the £€ 1R, it concluded that these violations were the result uf:ll systemic pro lem, an
ordered Ttaly to remove every obstacle for awarding adequate compensation for ?prﬂpl:lahon.‘
02 31443796, r:um 22 June zooy. This case dealr with th_u right of |1cu1..'nlc r;p::tm:ltr:; gfter:’p?::\—
Wwii changes to the castern borders of Poland to receive cun‘lpensatmn or lan / p E’n‘m{
abandoned after their displacement from the area beyond Rn“cr I.?vug. In the 1944;.,‘1 pe ““;
about 124 million people were repatriated, but until 2003 2 e_ﬂgmﬁmnt number .0 t ;m .m ¥
had not received adequate compensation in the form of substitute land or monc_\.. aa.:l e s .
had continuously failed to fulfil its legislative duty to regulate t‘he matter pr?pcﬂ-}r;:? nm:l.h':
enacting laws that had rendered adequate comipensation ;Traf:nc-ally t]11p?sslblc,. -IS “:; S
first case decided in the so-called pilot procedure, as all similar applications were susp
snding decision in this leading case. - ‘
E;:i /is. ECHR, 28 October 1goy. The case dealr wit.h the failure to make restitution with re-
spect to the house of the applicant’s predecessors during the 1950s. L R
94 23630/94, ECHR, 17 January 2001. The application concerned the appllu.:?i;t S‘.l e
his house and other possessions in Yukangaren were destroyed by security forces.

05 44025/98, ECHR, 1 June 2004. The case dealt with the restitution of property of expropriated land.
3 5/90, EC S ' ; : .

gbh 50532/00, ECHR, § March 2006, The case dealt with the restitution of specially protected tcrjnnlr.i_\
505 L ECHR, 8 restin i g ¥

j on a flat that was temporarily vacated by the tenant during the armed conflict in Croatia (finally

dismissed by majority due to inadmissibility ratione temports)

dlan Uzelae

In spite of the divergence of cases submitted to international tribunals, a
few additional lessons may be stated regarding the specific common problems
in special judicial and other procedures aimed at the redress of injustice caused
by land dispossessions and forced evictions:

- The procedures established by national authorities are often ineffective;

- The specific collective rights and non-standard (traditional, historical)
forms of possession and ownership cause significant problems when evaluated
and adjudicated in a conventional administrative and judicial context;

- The aggregate length of proceedin gs is regularly very long, and frequently
(uite excessive;

- The restitution of property is often difficult or impossible, and forms of
redress insufficient or inappropriate, in particular for large classes of claimants;

- When decisions on restitution or reparation are made, members of
specific groups are often discriminated against on grounds of an arbitrary or
inappropriate nature;

- The individual cases decided by the highest tribunals regularly reveal
systemic problems for which a whole range of measures and policies, and a
persistent and coherent multi-disciplinary approach is needed;

~ Some governments unwillingly or incompletely discharge their obliga-
tions, even when they were imposed by national law, international instruments
or case law of domestic or international courts and tribunals.

Some of these lessons are also applicable to regular civil litigation when it is

used instead of specialized procedures. The regular civil liti gation in land rights
cases is the topic of the next section.

d. REGULAR cCIVIL LITIGATION IN DISPOSSESSION
AND EVICTION CASES INVOLVING DISADVANTAGED GROUPS

Most national reporters emphasized in their reports that, apart from occasio-
nal special procedures (see supra at b.), the litigation in land dispossession and
forced evictions cases is governed by the regular rules of civil procedure, and
applied in proceedings before the ordinary civil courts’?. On this background,

07 Cfr. MALESMIN, DMITRY. National Report Russia. ( Jp. cut. For instance, points to a situation where

there are virrually no specialized judicial bodies or court proceedings, Cfr. See also; Oz,

uy
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it seems that the case law of the few specialized tribunals and the occasional
leading cases of the highest judicial fora make up only the tip of the ?ceherg.
As dispossession and eviction proceedings before ordirlmr.\-' courts in cases
regarding vulnerable groups intersect with other caregories of cases, they are
difficult to extract, analyse and summarize. National reporters were rcgular!y
unable to provide exact data about the number and length of ].)roceedmgs n:
land dispossession cases, though their educated guess was that it took “years
to conclude them?®, o
Generally, legal mechanisms for the protection of land and hoysmg rights
affecting various disadvantaged groups occur in the form of multiple procee-
dings. They can be best distinguished by their functifm. Some prnf:ecd?ngs,
particularly important for rights of indigenous populations, relate to :derrrg(?m-
tion and demarcation of the traditional lands and territories. Such proceedings
are often of an administrative nature, with greater or lesser court involvement
(courts mainly serve as means of control and review of decisions taken at an
administrative level). The (re)establishment of native collective (communal)
rights usually needs special hybrid proceedings adjusted to lh-c .speciﬁc nature
of indigenous customs and legal cultures. In case ufcor:?mumtm‘s or classes of
people that experience violence and threat of dispossession or e?':crmn, rcgul'.ur
legal proceedings generally provide some form of passessory actions, c\-'cnluali).
supplemented by recognition of legally permitted self-help. But, as possessory
protection is rarely effective for large-scale disturbances and forced migrations
caused by armed conflicts or natural disasters, the more freql.ient- function of
civil proceedings is to grant restitution, reparation or crm:per{smmn_’/ar loss of pro-
perty or possessions. 'The legal protection can then be provided either through
petitory actions for recognition or reinstitution of title to land aEnd .oth-cr pro-
perty, or through compensatory actions, either in the form of resm.utlon .m kl.nd
or by actions for damages (which may be governed either by special 'legls}atlun
or by general rules of civil law). If title is not disp.uutcd, but the situation of
dispossession persists (e.g. due to political sensitivity of the matter or factual

EDUARDO and VERRIC, FRANCISCO. Nattonal Report Argentina. Op. cit., p. 5, :mt'i I'ira?.il: Cir.
WAMBIER, TERESA ARRUDA ALVIM. National Report Brazil, Op. cit., p. 8 — nuspecialized courts
tor disputes regarding dispossession in urban areas. '

g8 Cfr. BABOOLAL-FRANK, RASHRI. Natronal Report South Africa. Op. ‘j”" p. 5 Ifa c-?umr‘\ t:s
gencrally suffering from the “endemic problem” regarding length of court pru.u:l:cdln.g;s. the
situation with the duration of these cases is even more critical (See: OTEIZA, EDUARDO and
VerBIC. Fraxcisco. Natinal Report Argenima, Op. cit., p. 13).

Alan Uselu

difficulties), the focus of the legal protection moves to effectiveness of enfor-
cement proceedings, addressing the causes of delayed implementation or non-
enforcement of judicial and other decisions. Restitution of possessions may in
such a way be possible only if effective instruments for lawful eviction of present
illegal occupants are available. But, as illegal occupants may themselves belong
to disadvantaged groups, additional proceedings that address their social rights
- rights to dignity, appropriate dwelling and subsistence — may be required.

The above listing of functions, and the multitude of interconnected procec-
dings that should be in place and which need ro be coordinated, demonstrate
the complexity of procedural issues regarding all forms of redress for past
dispossessions and forced evictions. The litigation segment is only one of the
aspects, and in itself it cannot work well unless it is embedded in a well-planned
and comprehensive system of policies and administrative measures. It should
be synchronized with a whole network of non-contentious proceedings, and
with various options for peaceful dispute settlement (including availability of
collective and individual consultations and negotiations, and options for me-
diation of conflicting rights and interests). Unfortunately, the collected infor-
mation shows that such comprehensive policies and well-thought-out system
of proceedings are rarely present.

In the end, the evaluation of the quality and efficiency of the existing liti-
gation practices seems to depend on the general effectiveness and quality of
the national civil justice system. Thus, for instance, national reporters from
Australia, Norway and South Africa — the countries that seem to have a high
level of trust and confidence in their justice systems — gave more favourable
assessments of court litigation in land dispossession and eviction matters in
these jurisdictions®. But, even there, the national reporters pointed to factual
obstacles regarding the effectiveness of legal procedures.

One set of obstacles is connected with evidentiary difficulties. In order to
establish original native titles, and define boundaries of lands that were posses-
sed by original indigenous or other disadvantaged owners, appropriate evidence
needs to be found, and that is often very difficult due to external reasons (a
courtneeds to establish whar has been happening over a long period of time to
a whole class of people, often in isolated places and in chaotic circumstances,

99 For instance, the South African report describes the existing legal procedures as “satisfactory
and suitable™; the Norwegian report speaks of “dramatic improyements™ in the last 30 or 4o
years (at \I1).
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|



[
(ril

Procediral taw cid pluralism, disadvantaged groups of people and an approach 10 ftigation stemmmg..

involving a population that has meagre legal and general literacy). One way
in which these difficulties are being met is the creation of special structures,
which include not only lawyers, but also a broader inter-disciplinary team of
researchers that includes historians and social scientists'®. The rules on the
evaluation of evidence and the assessment of facts may also need 1o be adjusted.
1f, for instance, the law regularly requires written evidence, or if the courts
assign to such evidence an increased evidentiary value, the approach should
be changed in the cases involving indigenous right to land'".

The second set of obstacles relates to problems that indigenous populations
and members of other disadvantaged groups may have when accessing civil
courts and other bodies competent for protection of their rights. By definition,
the abilities of indigenous and underprivileged claimants to understand and
utilize legal procedures are limited. Many of them live in rural areas, in places
situated far away from the seat of regular courts, so that access to courts 1s litera-
ly difficult, requiring considerable time and expense. Providing sufficient legal
assistance and legal aid for parties in these processes is of utmostimportance,
in particular when the proceedings are organized in an adversarial manner.
Impediments also include reliance on communitarian culture, lack of orienta-
tion in the legal system, patterns of discrimination and Jinguistic barriers'?.

There are several examples of best practices in dealing with the mentioned
obstacles. For instance, in order to overcome physical difficulties in accessing
courts, court hearings in indigenous land rights cases can be held in any loca-
tion that is most convenient'®. In Australia, the specialized state bodies like
1.and Councils assist native title claimants with a large specialized team of their
own lawyers, and there are also some private legal services that provide indige-
nous groups with teams consisting of one senior lawyer, one or two additional

lawyers, an anthropologist, a historian and a community liaison officer'™. In
Norway, taking a case to the land tribunal is free of charge, and specialized le-
gislation provides that the state also covers all necessary legal costs™®3. If costs
are not covered by the stare, legal aid for the claimants is granted'®®. In some

oo Sce supra, note 71 (an example from Australia).

o1 Sec supry, note bz (an example from Norway ),

oz Cfr. Orriza, EDUARDO and VERTIC, FRANCISCO. Natsonal Report Argentwia. Op, cit., p. 12,
103 E.g STANDBERG, MAGNL. National Report Narway. Op. ctl. . 3.

1oy Cfr. BAMFORD, DAVID. Nutional Report Australia. Op. cit., p. 10.

a5 Cfi. See Finnmark Act§ 43

o Cfr. STANDRERG, MAGNE, Naronal Repart Norma) Op. il e 0

Han Leelac

c-nuntrlf:s, it 1s common practice that legal and other assistance comes from
NGOs am:I public interest groups thar are close to indigenous t:urnn'iuni;if:r«;”JT

But i total, all examples of best practices demonglrate that regular m::ans:
of civil procedure are not entirely adequate for dealing with the difficult pro-
blems of land dispossession and forced evictions, For many situations derllar—
tures from standard procedural principles and regular prt‘:cedures art:, neces-
sary to offer at least some chance for the just, equi{able and timely solution of
tl?e mdiffidual cases. The conclusion which follows will go a step. further and
discuss in general the effectiveness and accessibility of existing tools of civil
proce(%urc and the preconditions for making them apprupriat; for resolving
land disputes involving large numbers of underprivileged groups and person:,.

VI. CONCLUSIONS: THE ROLE OF LITIGATION IN RESOLVING
COMPLEX LAND DISPUTES, AND HOW TO INCREASE EFFECTIVENESS
AND ACCESSIBILITY OF EXISTING COURT PROCEDURES

T.his report has in its subtitle a question: How ta settle private (non-state ) land
disputes involving members of indigenous and other disadzanta ged groups in a just
way while guaranteeing due process of law?. Afier analysis of ;.tm;f: global ewzj :—
riences wit_h litigation stemming from large-scale Iand-dispossession and fu;fed
evictions, in reply to this question several cautious conclusions may be drawn.

E: E\-'er‘t though land disputes involving disadvantaged groups may take the
lforrn of private disputes, they are in their essence ran;l\' private, as timv often
ln.\'t)?ve collective rights, collective problems and many issues oféminen'tl\' u-
blic 1ntc.1'e'st. To that extent, a just resolution of land.-relatcd conflicts c:;uged
by past 1.n‘]usl:icc should not be tossed to the regular courts, to be decided in
regular litigation proceedings, in isolation from comprehensive public policies
that are designed to address the fundamental causes of the problem. Thoug.l‘l
courts and judges are important as independent and impartial guarantors of
Pfl.‘mdamcntal rights and due process, their abilities should not be m-'creqrima;ed
['o borrow the final insight of Elisabetta Silvestri, no judicial prucc;lﬁre not‘
even one wholly respectful of human rights and due process, can solve snc‘iutal
problems caused by a deep and long-lasting crisis'°*. ; |

lGjl (.jf,j‘. E)'I‘I.I'f,,\, EpUARDO and VERBIC, FRANCISCO, Natinal Repart Araciitin. Op. citp. 13
108 Chr SUNERSTRY, FLISABETTA, Nationd/ Repurt Dby, Op. vin po 8 .
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2, If litigation of land disputes is to reach desired policy goals, it has to be
carefully coordinated with other procedures and policies. Overlapping jurisdic-
tion has to be avoided, and all bodies involved need to honestly and sincerely
share the same vision (e.g. the vision of reconciliation) and the same national
policy objectives (e.g. just restitution and compensation for a certain group) '

3. Disputes involving collective interests are best decided by proceedings
adjusted to their collective nature, i.e, in some form of collective proceedings.
Yet, collective litigation and class actions are a very novel topic for civil procedu-
re in most countries (with the notable exception of the UsA and, partly, Brazil),
and most recent attempts to introduce forms of collective relief have generally
not funcrioned well''?, Professors Oteiza and Verbic rightly noted that lack
of adequate collective procedural devices with respect to indigenous peoples’
rights causes particular problems, due to “their inherent collective social dyna-
mics and the inherent incapacity of the judicial system to include all the voices

within the proceedings™"'. Until adequate collective court mechanisms are
found, the only court cases with significant collective impact are those that are
made in the form of precedents (or leading judgments) at the highest levels of
judicial hierarchies, by supreme and constitutional courts — provided that they
share the general policy visions and rake a progressive stance. For this purpose,
the case law of the international tribunals and the development of international
law can serve as catalysts — but cannot replace the lack of appropriate collective
redress mechanisms (which, at this point, in most civil law countries may only
be granted as a part of broad governmental administrative measures).

4. Though civil litigation may not be the optimal instrument for social
conflicts of a collective nature, some of its elements can still be improved and

rou  Some examples of situations where these preconditions were not fulfilled: i Peru, the government
failed to consulr the indigenous peoples when it adopred the procedures for consultations, and
etfectively undermined that right by setting unrealistic deadlines (Cfr. DELGADO, CHRISTIAN,
Nanonal Repivt Pers. Op, cnt., p. 5). In Croatia, when the government, afrer negutiations with
the international communits, adopted the 1908 programme vf return of refugees (mainly Serhs)
whao fled after recaprure of occupied Croatian territones in 195, its provision nn court contrul
of administrative decisions caused confusion regarding competence for resritution of possession
of land and houses, preventing etfeerive restitution and returm instead of accelerating it. Gfr. See:
Human Righr Warch Reporr. “Braben Promses. Impediments to Refugee Retirn o Croalnt ™, 2003;
and Huoman Righrs Wateh Reparr, “Croaca: A Decade of Disappoitinent ™, 2006,

Cfe MarsaG Y. and Vas Ruer, G (eds.). Mulie-Parey Redress Mechanisms m Erwape:

Syueakng mece?, Intersentia, 201 4. (For Earopean expericnees)

o

e Orozy Eotarno and VR, Frascisco, Ninowa! Repart Lrpenting, Op i, pp. 13-14
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:ld‘.]iusred as much as possible to the needs of land rights disputes involying (;
5 't ' 3 "hese a 3 - g 5 = b=
sadvantaged groups. These elements include extension of rules on fuys stand
5 2 P -y f - il
(adequate representation of collective interests should be found, engy);
. H |ng

BFOUPS or tribes to act as parties); third-party intervention (broader righy of

nr.g,n.mzations or individuals to interyvene as amics curiae); forms of proceedings
(giving more weight to oral evidence and oral stages of the proceedin 28): n}lL‘b
plucc where procedural actions are taken (stimulating meetings and hi-ar‘iI u-.
in p]af.ft‘s convenient for indigenous and disadvantaged pm:tics)' Ian‘run}:?
(effectively securing the right of parties to understand and use rl'u:ir ﬁma'kt-
Ianguag& and/or the language of the proceedings); burden of proof and w:“
dar‘d of proof (introducing fair rules that effecrively enable parties 1o ‘r‘ ﬂ-
their land title); costs (which should naot be cxccssi.\'c. and optimally -i]?u:‘!:
be covered using state funds); ere, The composition of tribunals dcal-in‘g wil;
thes:_: matters and their jurisdiction should be adequate, securing the sufficient
special skills and knowledge of judges, experts, interpreters :mdkuthcr partici-
pants. Even though specialization of court proceedings sometimes brings more
problems than benefits''2, proceedings in land rights cases dealing witﬁ lar r:
groups and their members are one of the very few areas where spcciﬂ“?'l.l‘l'tt‘l‘l
1s indisputably desirable. -

5. Besr solutions for complex situations, in which correction of one injustice
almost inevitably causes another ong, are those based on consultations, agrccr.ncm
:End consensus of all sides. Just as general policy decisions regarding remedies
for land dispossession and forced evictions have 1o be taken by the gmcrnmcn.t
based on consultations, the court proceedings in individual r:‘ases r:lced to have
amulti-door approach, opening throughour the proceedings options for direct
or mediated settlement of some or all elements of the dispute. Such settlements
should enable broad participation of all interested sides, and pay due ;ltlcntinﬁ
to Iht.!' systemic nature of the dispute and the need to adopt solutions that do
r?m.c.hscriminatc against other members of the affected groups. Adequate rules
facilities and staff should be available for effective and appropriate indiy iduni
and collective negotiation and mediation processes.

6. A precondition for fair settlement of land disputes is adequate knowledge
and ability to make use of rights granted by the law:, Therefore, litigation of
cases dealing with dispossession and evictions can be really fair and iuhst onlyal

rr2 See: LZELAC, AL, “ Wived Blessimg of Tudi tad Specialicatione the Besed ivin 1he Detai? ", Rus
siaft Low Journal 2 (2a14), 4, ppy 4t hy |

2hy
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necessary legal information, assistance, advice and aid are provided. The forms
of legal support for indigenous and disadvantaged groups should be diversified
and versatile, involving broader educational initiatives, involvement of NGOs
and their legal advice centres, mobile legal clinics, advice through governmental
offices and lawyers, and sufficiently generous legal aid schemes™",

7. One of the principal enemies of effectiveness in court litigation is exces-
sive length of proceedings. For various reasons, proceedings in cases related to
restitution of land rights regularly last longer than other civil cases. The more
numerous those who seek to have their rights recognized and adjudicated,
the longer will be the average duration of their processes. This duration also
increases with the time that has passed since the original dispossession took
place, and with the economic consequences and lobbying potential of those
whose interests would be negatively affected by restoring justice. For resol-
ving some fundamental dilemmas, long periods of gestation in proceedings
before independent and impartial tribunals may be justified, but for hundreds
and thousands of disadvantaged and underprivileged applicants, every day of
further deprivation of rights only adds insult to injury. Excessive duration of
administrative and judicial proceedings leads to violations of human rights
obligation of the states to secure due process and effective exercise of rights of
indigenous communities' ',

8. Finally, if redress for land, territories and resources that were taken,
occupied, used or damaged is to be effective, the awarded remedies for the
wrong done need to be realistic and effective, and not inoperative and illusory.
Effective redress can be provided only if the judicial decisions are respected and
enforced. Ineffective and delayed enforcement compromises the whole process.
Unfortunately, many governments are prepared to put the red hot potatoes in
the hands of the courts, but are reluctant to recognize and implement their
decisions if they are politically sensitive or expensive for the national budget''3.

13 Compare the assessment of the South African report, which also suggests support for satellite
¢ducation clinics and government initiatives for educating the young. Cf. BABOOLAI -FRANK,
RasHRrL Natowal Report South Afreea. Op. it p. 15.

11y Compare the Yukye dva case of the ICHR, cit. supra note 87, paras 86 and similar (finding that
protracted delay constituted initselfa violation of the right to a fair trial).

115 Many cases of the ECtHR found violations of fair trial rights on account of the non-enforcement
of final and enforceable judicial decisions, Starting with the Hornshy case, for the purpose of
assessing compliance with the right to fair trial within a reasonable time, effective and fimely
enforcement is considered to be an integral part of the judicial proceedings, Hornsky v, Greece,
t8357/01, ECHR, 19 March 1997, § 40, Many non-enforcement cases dealt with the failure to

Hun Uzelae

These are not the only challenges in the process of establishing “a fair, in-
depem:lem, impartial, open and transparent process” regarding “rccogni;ion
and adjudication” of indigenous peoples’ rights as required by Article 27 of the
UN Declaration on the Rights DfIndigenous..Peoples. Dueto the emergence of
new armed conflicts and continuing crises in many areas of the world new mass
displacement and dispossession waves are occurring. Compared to ;ssun:s that
these new disasters raise, the challenges of adequate protection of indigenous
rlgh'ts look like minor and trivial glitches. And while indigenous communities
are important m part also because they may serve as an example that restoring
Justice s, in the end, feasible, when and if this is demonstrated, through court
pl:oceedings or otherwise, instances of post-conflict and transition restitution
“:'I” have to be addressed next, with tens and hundreds of times more poten-
n:al victims. And their number is still small compared to the number of fhosc
disadvantaged due to persistent economic crises and endemic poverty''®. For
these challenges, not even the best national policies and most effective c'ourt
systems and procedures will be sufficient, unless they are matched with the
fn"hestrated global efforts of nations, and supportmj by local, national nﬁd
international consensus and common resolve to change t-hings for the better.

ANNEX |. QUESTIONNAIRE FOR NATIONAL REPORTERS

1. Defining groups of indigenous and disadvantaged groups in a national context
How are indigenous groups defined in your country?
What is their share of the general population?
“.'thh grf)ups of disadvantaged people are relevant for the issues of land
dispossession and forced displacement?

m'ir:tlillcgal occupants in the attempt to reinstate property rights in real estate - see ¢ ol n
Srrilﬁvm. 30132/04, 9 October 2007; Majski v Craatia, n." 13303/03. LCHE, 1 June 2000: P.'f}('rmi.'
. Croatta, 75130/ 01, ECHR, 4 March 2004, : ; :

r1h .‘“ argued by researchers, “lack of access 1o land is strongly related to poverty and inegual-
ity", and therefore resolution of land issuesare a prcu:mditi;m n the global carlnp‘waign az‘;irll\l
poverty (Cfr. BorrAs, S. M: KAy, C, AKRAM-LODHI, HAROON. ‘f-I;;rm':rm reform ..*ndhmnld
development: historical nierviem amd current issues”, in AKR {.\i-l..Ill}[-;l. I-l-\lctn;\ el al, (eds.)
Land, Paverty and Livelthaods in an Eva of Globalization, Perspectives from ;l't':'(':’u pn.mrdud m; .!-'—
sitron couniries, Routledge, 2007, p. 1), Yet, in very few countries (Vietnam beine ur:e of them)
has the current neoliberal policy of land reform fostered rapid reduction of pm':rl\ rates (Cfy
AKRAM-LoDHL, HARDON e af, (¢ds.). Land, Poverty and Livelthoods in an Eva uf'€ .'.flnbaﬁ :;;m; ”'
Perspectives from developing and transiteon cowntries, Routledge, zo07, p. 385), . |
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2. Background and relevant national legal framework

-Hm: f :(fm

How was the ownership of the land acquired from their original inhabitants and/

Please describe the historical context of the problems related to land disposses-
sion and/or forced displacement of particular disadvantaged groups and briefly
describe developments in the past. Was there a particular legal basis (e.g. a law)
under which dispossession and displacement took place?

Please present national legal sources (acts, statutes, precedents) that are currently
relevant for the issues of land dispossession and forced displacement.

3. National courts, tribunals and forums having jurisdiction in cases of land
disposession and forced displacement

Are there any specialized tribunals for cases regarding breach of lan.d rights of
disadvantaged groups of people in your country? Describe their origin, compo-
sition and jurisdiction. Do they belong to the judicial or to the executive branch
of government? -
Are there any other courts, tribunals or forums that deal with land dispossession
and forced displacement cases?

4. National legal procedures and case law

What legal procedures are provided (or decision-making in current cases seekin.g
to address land dispossession and forced displacement issues? Please describe their
main features. Who has sus standi before the court? Are any third parties involved
in the process as intervenients or amici curige (NGOs, national or intcrnftional
organizations, ombudspersons, etc.)? Right to request interim relief (provisional
measures, etc.)? Any other special procedural rules that depart from the regular
legal proceedings? ‘
Describe the current leading cases that deal with the consequences of land dis-
possession and forceful eviction from the past. Has effective relief been granted
to the litigants in these cases?

5. International legal framework and approach

Which sources of international law play or have played a role in your country (e.g.
UN Declaration on the Rights of Indigenous Peoples; 110 Convention on Indigenouf.
and Tribal People)? Have they influenced legislation and case law in your country?
Are there any international tribunals that have dealt with the issues of land dis-
possession and forced displacement in your region?

6. Position of former and current landowners

What kind of legal land rights were indigenous/disadvantaged groups of pe{.:plc
entitled 1o before that land was taken from them? How were these rights exercised
in practice?

Or owners?

What is the current legal status of the landowners? What are their views on the
problems related to land restitution? In which way does the process in current
land restitution cases affect their rights?

7. Fairness and effectiveness of the procedure(s)
Are there any legal and/or factual obstacles regarding access to legal procedures
in land dispossession and forceful eviction cases? [s it possible to obuin legal aid
or free representation for the members of indigenous/disadvantaged groups?
What kind of relief can be awarded in the process? Natural restitution or compen-
sation? Does compensation correspond 1o the true value of the land? Other relief
(¢.g. rent for the use of land or interest, pain and suffering)?
[s impartiality and due process in the proceedings properly assured? Arc there
any problems in this respect?
What is the length of proceedings in land dispossession cases” Please assess the
total length and the length of individual procedural stages (first instance adjudi-
cation, appeal stages if available).
Are decisions in these cases respected? Is the enforcement of decisions in land
dispossession and forceful eviction cases effective?

8. Opinion of the national reporter

What is your personal evaluation of the existing situation regarding land dispos-
session and forceful eviction of underprivileged groups of people? Are new injus-
tices being created? Is a just and equitable balance of interests of all stakeholders
achieved in practice?

What is your opinion on the existing legal remedies and procedures? Strengths
and weaknesses? Need for change? Evaluate in particular the existing role played
by civil procedures in land dispossession cases in the light of due process of law,
protection of human rights and the need to find a long-lasting peaceful solution
to the underlying problems?

Predictions for future development? How can the situation be improved?
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